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History, Mission and Operations

In 1985 the Legislature created the West Virginia Education Employees
Grievance Board and established a grievance procedure for educational
employees. W. Va. Code §§ 18-29-1, et seq. The procedure is intended to
provide a simple, expeditious and fair process for resolving grievances at the
lowest possible administrative level.

In 1988 the Legislature enlarged the Grievance Board's jurisdiction
considerably by enacting a Grievance Procedure for State Employees, which
covers most state employees.(1) The purpose of this law is to establish a
procedure for the equitable and consistent resolution of employment disputes.
This law also changed the agency's name to the West Virginia Education and
State Employees Grievance Board (hereinafter Board). W. Va. Code §§

- 29-6A-1, et seq.

In 1998, the Legislature made several changes to the law governing state
employee grievances.(2) One of the most significant changes was the
inclusion of a default provision by which an employee may prevail in his or her
grievance, if the grievance evaluator at Level One, Two or Three fails to
respond to the grievance in the time required by law. Another notable change
gives the Board




jurisdiction over procedural matters at Levels Two and Three of the grievance
procedure in both state and education employee grievances. Until this change in
the law, the Board's authority was limited to administering Level Four of the
procedure. In addition, the law gave the Board the authority to require mediation
at the request of any party in cases involving state agencies. W. Va. Code

§29-6A-12 (1998).(3)

In 2001, the Legislature amended W. Va. Code§18B-2A-4(k) by passing Senate
Bill 703. The effect of this amendment is that grievances filed by higher
education employees after July 1, 2001, must be processed under the grievance
procedure statute for state employees contained in W. Va. Code§29-6A-1 et
seq.

The Board consists of three members appointed by the Governor, with the
advice and consent of the Senate, for three year terms. In March 1997, Governor
Cecil H. Underwood appointed three new members {o the Board. Billy
Coffindaffer, a Republican from Monongalia County, was appointed for a term
ending July 1, 1998, and was subsequently reappointed for a term that expires
on July 1, 2001. After Mr.Coffindaffer's second term expired, Governor Bob
Wise appointed Walt Auvil, Esq., a Democrat from Parkersburg, to a term
expiring on July 1, 2004. Roger Smith, I, Esq., a Democrat from Cabell County,
was appointed to a term that expired on July 1, 1999, and was reappointed to a
term expiring on July 1, 2002. The third new member, LowelWitters, a
Repubican from Kanawha County, was appointed to a term expiring on July 1,
2000, and was reappointed for a term expiring on July, 1, 2003.

The Board's mission is to equitably, consistently and quickly resolve
employment disputes between employees and county boards of education,
higher education institutions, and state agencies so that good morale may be
maintained, effective job performance may be enhanced, and the citizens of this
State may be better served.

The Board employs attorneys to preside over grievances that reach Level Four
of the grievance procedure and to serve as mediators. These employees are
designated as "hearing examiners" in the grievance procedure laws, but the
Board refers to them as adminisirative [aw judges ALJs)} because of the nature
of their duties and responsibilities {4} The Board requires its ALJs to be licensed
to practice law in West Virginia, and does not permit them to have an outside law
practice.

The Board employs a Director, an Administrative Officer, sixAlJs, and three
Secretaries in a flat organizational structure. See Appendix A. The Board's
principal office is in Charleston, and it maintains hearing offices in Beckley,




Elkins, Westover, and Wheeling.{5) Neither the Wheeling nor Beckley hearing
offices are staffed with employees, and the Board has no plans to hire personnei
to work out of those offices.

The Board's primary activities are fo: (1) Schedule and conduct Level Four
hearings and prehearing conferences in public employee grievances; (2) Issue
binding, written decisions with findings of fact and conclusions of law, subject to
limited judicial review in the circuit courts; (3) Provide mediation services to
actively assist employers and employees in identifying, clarifying and resolving
issues anytime before a Level Four hearing; (4) Administer Levels Two, Three
and Four of both the education and state employees grievance procedure; and
(5) Prepare transcripts and certify records to circuit courts when decisions are
appealed.

The Board has identified the following goals and objectives: (1) Issue timely and
prompt decisions; (2) Issue decisions within thirty working days after the cases
are ready for decision; (3) Process grievances in a fair, objective manner,
according respect and courtesy to all parties; (4) Assist the parties in settling
grievances through prehearing conferences and mediation; (5) Issue readable
decisions based upon a consistent application and interpretation of law and
policy; and (6) Promptly publish decisions and case summaries on the Internet
for all interested persons.

Both grievance procedure laws contain a broad definition of what can be
grieved. Employees may grieve nearly any employer action affecting their
compensation, hours, terms, and conditions of emplioyment, including
allegations of discrimination, favoritism and harassment. W. Va. Code §§
18-29-2 (1985) & 29-6A-2 (1988).(8) The Board also exercises jurisdiction over
claims based upon alieged violations or misinterpretations of federal and state
wage and hour laws, and claims that may also be filed under the West Virginia
Human Rights Act. The most common types of grievances by far are challenges
to promotion and hiring decisions, dismissal and other lesser disciplinary
measures, and classification/compensation matters.

In accordance with the State Administrative Procedures Act, the Board adopted
new Procedural Rules effective December 1, 2000, governing the practice and
procedure for handling grievances at |_.evel Four. The new Procedural Rules
substantially amended the prior rules to conform to statutory changes and
current practice. The Rules were promulgated under the authority granted by W.
Va. Code §§ 18-29-5(a) & 29-6A-5(a), and are codified at 156 Code of State
Regulations 1 (156 CSR. 1).




Annual Open Meeting and Fifth Customer Satisfaction Survey

The Board, after proper notice, conducted its annual open meeting in Charleston
on January 23, 2002, as required by W. Va. Code§ 18-29-5 (1985), and W. Va.
Code § 29-6A-5 (1988). The purpose of the open meeting is to help the Board
evaluate the functioning of the grievance process, the performance of itsALJs,
and to prepare an annual report to the Governor and the Legislature.

The Board mailed eight hundred forty-seven (847) notices of the open mesting,
the largest number in several years. AllGrievants whose cases were completed
in 2001 were mailed a notice. State agencies, educational institutions, county
superintendents, employee organizations, union representatives, attorneys, and
the Director of the West Virginia Division of Personnel (Personnel) were also
invited to attend or to submit written comments. A Customer Satisfaction Survey
form was mailed with the open meeting notice. In addition, the Annual Meeting
was announced on the Board's web site and the customer satisfaction survey
form was made available for printing.

Fourteen people attended the public meeting. Many of those in attendance
either work for public employee unions that represent public employees in
grievance proceedings or were public employees who had been involved in a
grievance in 2001. The comments were overwhelming negative in nature, and
covered a wide range of perceived concerns with the agency's adjudication
services. The primary complaints were that the percentage of grievances
granted is too low, and too many lawyers are involved in the grievance process.

The Board has used a Customer Satisfaction Survey for the past five years to
help in the evaluative process, to identify areas in which our customers think we
need to improve, and to serve as a benchmark for future evaluations. (Appendix
B). In designing the survey questions, the Board reviewed customer satisfaction
surveys used by agencies in other states that perform simitar functions, and
customer survey forms used by agencies within the Department of
Administration. Ninety-three (93) customers responded to the survey by January
29, 2002.

Customers are grouped into five categories on the form: Grievant, Employer,
Employee Representative, Counsel, and Other. The survey results are analyzed
based on these customer categories. Ratings for most questions on the Survey
are as follows: (5) Excellent; (4) Good; (3) Fair; (2) Poor; (1} Very Poor, or Not
Applicable. Appendix C contains two reports showing the survey results for 2001
and 2000. The first report gives the average rating of the Board's adjudication
services, and the second report shows the average rating of administrative
procedures and staff. A brief summary of customer survey responses is set forth
below. :




Customers were asked to give their Overall Satisfaction rating of the Board on a
scale from 100% to 0%.Grievants expressed an average overall satisfaction
rating of about 38% for 2001, which is comparable to prior years. About 27% of
Grievants responding gave the agency an overall satisfaction rating of 0%, while
9% gave a 100% satisfaction level. A strong correlation obviously exists

between satisfaction ratings and whether the grievant won or lost their grievance.

The Board plans to review thoroughly the customer survey results, and the
recommendations, suggestions and complaints at its next meeting. The Board
will meet with staff to discuss the results and to consider goals and projects to
improve the agency's performance. The Board always receives comments and
suggestions about which the Board has little or no control, or which would
require changes in the law. In that regard the Board must emphasize that it does
not generally make legislative recommendations or take positions on public
policy questions. The reason for this practice is the Board's concern that its role
as the neutral third party would be jeopardized if it did so. Nonetheless, the
Board and its staff will carefully consider all testimony and information submitted
and will make a good faith effort to improve its services.

Grievances Filed at Level Four and Adjudication Activities in 2001

Until last year when the number of grievances dropped significantly, the number
of grievances filed at Level Four had not fluctuated significantly for several
years {2 The number of grievances filed in 2001 increased significantly
compared to last year, but this numerical increase is misleading and can largely
be accounted for by looking closely at the nature of the grievances filed. For
example, nearly one hundred forty employees individually filed the same
grievance against the Department of Health and Human Resources. Similarly,
approximately forty higher education employees, most of whom are employed by
West Virginia University, filed the same grievance. Considered in this light, the
number of grievances filed in 2001 was still iower than many prior years. The
table below shows the number of grievances filed for seven years by major
category of employer.

fGnevances filed at 2001 2000 1999 1998 1997 1996 1995
Level Four

State | 358 206 281 301 261; 200@5 265_;
Higher Ed@!@atign,,,, 94 31 56 36 56 57 38




County Boards of 182 174 213 186 269 277 283
Education - |
Totals o 634 41 550 523 586, 534 586

Due to a number of circumstances, including the number ofALJs working and a
low caseload, the Board issued fewer Decisions and Orders than in any year
since at least 1988, as partially reflected in the table below.(8) As noted earlier,
however, the number of employees whose cases were processed this year was
relatively large due to the consolidation of grievances by employees into one
case and the filing of group grievances.

Al Decisions 2001 2000 1999 1998 1997 1996 1995 1994
and Orders : ; _

Decisions 260 2935 329 366 422 339 349 313
Issued ] ; ; _ g i1 § g :
Dismissal 163 161 194 184 240 389 266 201
Orders and ' 5 : 5

Default
:Orders

Totals | 423 454 523 550 662 728 615, 514

fn 2001, as shown in the table below,ALJs issued their decisions more quickly
than ever before. The law requires decisions to be issued within thirty working
days. Average decision-making time was twenty working days. Average
decision-making time was reduced another 5 percent in 2001, following a 28
percent reduction in 2000, and a 26 percent reduction in 1999. Only one case
involving the dismissal of an employee was not issued within thirty working days.
Further, 98 percent of all decisions were issued within sixty working days of
becoming mature for decision. The table below shows the average number of
working days it took to issue decisions after the cases became mature, average
total case processing time at Level Four, the percentage of all cases issued
within thirty working days, and the percentage of dismissal cases issued within

thirty working days.(2)

Decision-Making 2001 2000 1999 1998 1997 1996 1995
Time by Average : : :
Number of Working
Days o . o
Decision-Making @ 20 21, 29 39 69 44 39
Time




Total Processing 122 115! 168 149 181 145 136
_Percentage of | 80 79% 81% 52% 19% 38% 40%
:Cases Decided : '

within 30 Working
Days » |
Dismissal Cases  96% 75% 89% 71%
‘Decided within 30 5 ;
‘Working Days

37% 41% 60%

The percentage of decisions appealed to circuit court has not fluctuated much
from year to year, as shown in the table below. About 27 percent of all decisions
issued by the Board since 1985 have been appealed. The Board has been
notified that sixty-two (62) decisions issued in 2001, or 24%, have been

appealed to circuit court (19

12001 2000 (1999 1998 1997 1996 1995 1994 1993 (1992
124% 25% 23% 23% 17% 22% 17% 20% 26% 23%

The overall percentage of grievances granted has not fluctuated greatly in the
past several years, but did decline again in 2001, following a decline in 2000, as

reflected in the table below-(11)

2001 2000 1999 1998 | 1997 1996 1995 1994
| 18% . 23% | 20%  29%  26% . 26%  24%  27%

Employees were represented by public employee unions or associations in 132
grievances, or 51%, of the 260 cases in which decisions were issued in 2001.
Employees with union representation prevailed in 32 of 132 cases, or 24%.
Employees with counsel prevailed in 10 of 53 cases, for 19%. Employees
represented by a coworker or friend prevailed in one of eleven cases, or 9%.
Employees representing themselves prevailed in 5 of 64 cases, or 8%.{12}

Of the 48 grievances granted in 2001, 32 or 67% were grievances against
county boards of education. 13 or 27% of the cases granted were against state
agencies, and one case or 2% were against the state department of education,
and remaining two cases or 4% were against higher education institutions.

Appendix G contains a synopsis of the forty-eight grievances granted in 2001. In
thirty-two of those cases, or 67%, employees were represented by a public




employee union or employee association. In ten of those cases, or 21%,
employees were represented by an attorney. Employees representing
themselves accounted for 10% of the grievances granted.

A breakdown by employment category for 2001 is set forth in the table below.

2001 DECISIONS§ GRIEVANCES PERCENT
- DECISIONS ISSUED | GRANTED : GRANTED
Higher 21 2 . 95%
Education - ? i
Boards of 50 11 . 22%
. Education
- -Professional
- Personnel{13) ]
Boards of 87 21 24%
Education 3 :
-Service
| Personnel | | N D
| State 3 : 1 . 33%
Department of :
TOTALS 260 48 0 18%
The Board gives high priority to grievances in which employees were dismissed
from employment to expedite the disposition of those cases. The number of
dismissal grievances filed in 2001 was about equal to average number of
dismissal grievances filed during the last five years, as is reflected in the table
below.(14)

Dismissal = Cases  Decisions Grievances
Cases = Filed Issued Granted
000 61 26 5
2000 42 28 | 5
1999 . 72 45 15
1998 . 65 41 12 ;
1997 | 69 34 9 -




. 196 . &1 | 2 6

The percentage of cases decided based upon the record made at lower levels of
the grievance procedure, without a Level Four hearing, has remained relatively
constant over the last several years, as shown in the following table.(19)

Submitted on Record 2001 2000 1999 1998 1997 1996
(SOR) Cases
Decisions Issued inSOR | 39 48 60 63 82 53

Cases :
Working Daystolssue 17 | 16 11 33 63 31
Decisions e
Percentage of All 15% 16% 18% 17% 23% 18%:
Decisions Issued

It is appropriate to note that the Board has tried a number of approaches for
setting Level Four hearings. Experience has shown that scheduling the Level
Four hearing within fifteen days of the request for a hearing, as required by law,
works very poorly. The parties will usually request a continuance for one or more
good reasons, such as they are trying to settle the dispute, they cannot get
prepared that quickly, or key witnesses cannot be available on the date the
hearing is set.

The Board has found that the most effective and efficient approach to setting
hearings is to require the parties to confer with each other, and agree on three or
four hearing dates. The hearing is then scheduled on the first date when theALJ
and a hearing room are available. Although the hearing date is ordinarily one the
parties have agreed upon, the Board receives at least one request for a
continuance in a large percentage of the cases. These continuance requests are
generally not objected to by the other parties and are therefore routinely granted.
Consequently, the number of hearings held, as shown in the table below, has
always been much lower than the number of hearings scheduled.

Hearing Activity 2001 2000 1999 1998 1997 1996 1995
Hearings 597 503 713 758 688 789 988
Scheduled 5
Hearings Held 275 279 329 337 313 303 386

Administrative Support Activities and Use of the Internet




The Board's secretarial staff assembled and transmitted seventy-five certified
records to circuit clerk's offices throughout around the state in cases appealed to
circuit court. This was fewer than any of the last five years.

Records Certified 2001 2000 1999 1998 1997 1996§ 1995
to Circuit Court

75 s & % w8 %

The Board's secretarial staff typed the transcripts in most of the decisions
appealed. The Board contracts out for transcription services when its secretarial
staff becomes backlogged and cannot meet court deadlines. This is happening
somewhat more frequently as the Board employed fewer secretaries during
2001 than in the past several years. The Board decided not to fill two secretarial
vacancies in branch offices after carefully reviewing the need for these positions
and other legitimate business reasons.

Producing transcripts in grievances appealed to circuit court continues to be a
substantial task for the Board's limited secretarial staff. Nonetheless, in 2001 the
certified record was transmitted to the circuit clerk's office in most cases within
thirty (30) days of receipt of the circuit court order requiring submission of the
record -16)

Hearings held at the Board's offices are mechanically recorded on four-track
audio tapes. A transcript is not normally prepared, uniess the decision is
appealed to circuit court. The Board has equipped its hearing offices with
high-speed tape duplicator reformatters and, upon request, it promptly gives the
parties audio tapes of the hearing, instead of a transcript. In addition, when a
case is appealed, the Board does give the parties a copy of the transcript in
electronic form upon request when the transcript was prepared in-house{17)
This approach has worked satisfactorily.

Since 1997 the Board has used the Internet to provide public employers and
employees with access to its decisions and to improve its services. The Board's
staff created a Home Page, on the State of West Virginia's Home Page, with the
assistance of the Information Services and Communications Division of the
Department of Administration (IS&C). In 2001 the Board's staff, as a part of its
strategic plan, redesigned and improved the web page. The address is
www.state wv.us/admin/grievanc/grievanc.htm.

The web site is now the Board's primary method of distributing information. All
decisions issued since January 1994 are on-line and fully searchable. New
decisions are published twice a month. All decisions can be downloaded by year




in Rich Text Format, a format compatible with most word-processing software.
The Board also publishes selected older decisions on the web. The Secretary of
State's office is also provided copies of all decisions in electronic form twice a
month.-(18)

The Board's staff uses a Microsoft Access database, called Boardlaw,
containing case summaries and pertinent information on more than four
thousand seven hundred (4,700} decisions issued since 1985. The database is
updated monthiy with summaries of new decisions rendered and with any
information received about decisions appealed to the courts. All the information
in the database is published on the web page, and it can be quickly and easily
searched -12) |n addition, the database can be downloaded in a compressed

form for use with Microsoft Access(20)

In 2001, the Board's staff designed a new grievance form for higher education
employee grievances and made the other grievance forms more informative.
The new forms are available on the web site in WordPerfect and Adobe Acrobat
(PDF) format. The Board's Procedural Rules are also available on the web site
in PDF and HTML format.

Customers have responded very positively to the web site, and are continuing to
use it. According to monthly IS&C WebTrends reports, during the period from
September through November 2001, the average number of user sessions per
day was 432, lasting approximately twenty-one (21) minutes per session.

As required by W. Va. Code § 18-29-11 (1992), the Board provides a statewide
quarterly report to inform the higher education governing boards, the county
boards of education and employee organizations of current personnei-related
issues. The Board issues the report monthly to disseminate the information more
quickly. These reports have been redesigned and are now distributed primarily
via the web page.

In accordance with W. Va Code§ 18-29-11 (2000)(House Bill 4785), the Board
sends an annual report to each county board of education within thirty days of
the end of each school year. The report lists the number of grievances granted,
denied, or otherwise disposed of during that school year. This report is also
posted on the web site for each county board of education.

The Public Records Management and Preservation Act, W. Va. Code§ 5A-8-9,
requires, among other things, that all state agencies adopt and maintain a
continuing program for efficient management of state records. This law requires
all agencies to submit schedules for the retention and orderly disposal of each
type of state record in their possession. The Board received approval of its




proposed retention and disposal plan in 2000, and some of its oldest records
and grievance files were shredded and recycled in 2001. Each year old records
will be disposed of in accordance with this plan.

This summary of administrative activities is not comprehensive. The Board does
not keep data on all activities performed by its employees the administrative
staff to assist customers and to keep the agency operating effectively and
efficiently. For example, the Board's staff answers procedural questions about
the grievance process on a daily basis.

Grievance Mediation Services

Mediation can be defined as a process in which a trained, neutral third party
helps the parties negotiate a mutually acceptable agreement to resolve their
dispute. Mediation emphasizes solutions that satisfy the inierests of the parties,
rather than litigation to decide which party has the "correct” legal position.
Mediation may include the use of various problem-solving technigues to help the
parties resolve future conflicts on their own, thus preventing future grievances.

The Board has been a leader in the use of mediation in state government. it
began an experimental mediation project in 1991. The Legislature endorsed that
project and passed W. Va. Code § 18-29-10, which required the Board to
engage in mediation and other dispute resolution techniques to actively help the
parties in identifying, clarifying and resolving issues prior to the Level Four
hearing, to the extent feasible with existing personnel and resources. After the

enactment of this law, the Board expanded its mediation program{21)

A report on the progress of the mediation project was filed with the Legislature
on December 23, 1992. In that report the Board recommended the grievance
procedure laws be revised to give ALJs the authority to compel the parties to
participate in settlement conferences. Under the law then in existence AL Js
could conduct settlement conferences only with the consent of the parties. W.
Va. Code §§ 18-29-6 & 29-6A-6. In 1998, the Legislature adopted this
recommendation for state employee grievances by amending W. Va. Code§
29-6A-6.

The Board continued to strongly encourage the use of mediation in 2001,
emphasizing it would provide a mediator early in the grievance process, before
an evidentiary hearing had been held. The Board publicized this free service in
several ways, including speaking at seminars and distributing publications about
mediation.




The ALJs hold prehearing conferences frequently, typically by a recorded
telephone conference call, to identify and clarify issues, to encourage settlement
discussions and explore the possibility of mediation. At least ninety-eight (89)
prehearing conferences were held in 2001, compared with eighty-four (84)
conferences the previous year.

The Board believes its mediation program works weill, although the number of
formal mediation sessions conducted in 2001 remained small.

Mediation Sessions 2001 2000/1999 1998 1997 1996
Conducted
After Cases Reached 15 16 20 13 11 4
: Level Four | : : ] i
BeforeCasesReached 2 5 7 : 0 0 0
| Level Four | i

It is very important to recognize that, although the overall percentage of
grievances mediated remains small, the parties frequently settle grievances on
their own without using the formal mediation process, even after the cases are
appealed to Level Four{22) One hundred forty-three (141), or 33 percent, of all
grievances processed in 2001, were concluded by the issuance of a dismissal
order. Many of these dismissal orders were issued after the parties settled the
matter. What generally happens when a grievance is settled is the grievant will
submit a writien request to withdraw the case, and the case is then closed with
the issuance of a dismissal order. Employees have the right to withdraw a

grievance at any time (23)

About 53 percent of the cases mediated after reaching Level Four in 2001 were
resolved satisfactorily, without the Board issuing a decision. This compares to a
settlement rate of about 64 percent in 2000. In the two cases mediated prior to
reaching Level Four in 2001, 50 percent, settled, while 80 percent settled in
2000. Disciplinary cases are the most frequently mediated type of case.

The Board continues to believe mediation is the single, most cost-effective
means of resolving grievances. The proper use of mediation promotes equitable
settlements to the benefit of all parties. Delay and costly litigation are eliminated.
Public employers can clearly use mediation to save money, make more efficient
use of their resources, retain some control over the outcome of grievances, and,
most importantly, preserve the integrity of ongoing working relationships. The
Board also believes that public employees clearly benefit from the use of
grievance mediation, and it is not aware of any negative consequences resulting
from its use.




The Board's mediation efforts have fostered a climate in which the parties
discuss problems, consider possible solutions to problems and engage in
settlement activity more frequently. Nonetheless, the Board's experience with
mediation shows that only a relatively small percentage of its cases will be
resolved through mediation. This is partly because the grievance procedure is
itself a form of alternative dispute resolution, and therefore the incentives for
settlement are not as great as in civil litigation. Moreover, the Board believes that
settling workplace grievances in the public sector is more difficult and time

consuming than in the private sector for a number of reasons{24)

Evaluation of Level Four Grievance Process and ALJ Performance

Based upon its observations and all available information, the Board believes
the grievance procedure at Level Four continued to function well in 2001. By any
objective measure, the Board's overall performance continued to improve. The
ALJs were successful in reducing decision-making time, as discussed earlier,
while the quality of decisions remained high. The Board believes the continuing
efforts made to encourage the use of mediation early in the grievance process
produced beneficial results to all parties and to the general public. The Board
will continue to promote mediation in 2002. The Board believes itsAlLJs
performed well. They adhered to the neutral and impartial role envisioned by the
Legislature, provided fair hearings to all parties, and issued prompt high-quality
decisions.(25) Grievances were decided based upon the law and the evidence,
not on politics or any other impermissible factor.

The percentage of grievances granted or denied simply reflects the merits of the
individual cases. ALJs deny grievances frequently because employees must
meet a high legal standard to prevail. For example, in certain cases in which the
grievant contends he should have been selected for a position rather than the
successful applicant, the grievant cannot prevail unless he can prove the
employer's decision was in violation of a statute, was arbitrary and capricious, or
the selection process was significantly flawed.(28) Proving an employer abused
its discretion or acted unreasonably is a heavy burden and is not frequently met.
Similarly, certain types of employees, such as at-will or probationary employees,
have only limited rights to continued employment and, therefore, grievances by
these employees concerning the termination of their employment must
frequently be denied.

Likewise, many compensation and classification grievances filed by state
employees, and other types of cases as well, the real dispute concerns a
determination made by the West Virginia Division of Personnel that adversely




affects an employee, rather than a dispute between the employee and his or her
employer. Personnel's determinations are ordinarily not subject to reversal,

unless the determination was clearly wrong.See W. Va. Dept. of Health and
Human Resources v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681 (1993)}{27)
The same high standard applies where the State Superintendent of Schools has
issued an interpretation of state school, andGrievants request the ALJ to issue a
decision contrary to the superintendent interpretation of the law. See Wood
County Bd. of Educ. v. Smith 202 W. Va. 117, 120, 502 S.E.2d 214, 217 (1998)
(discussing issue of conflicting state superintendent positions and stating that
current interpretation should be accorded great weight unless such interpretation
is clearly wrong).

In addition, ALJs have a limited role under the law. It is not the job of anALJ to
manage the agency or to substitute their judgment or management philosophy
for agency personnel who have the responsibility to make personnel decisions.
See Skaff v. Pridemore, 200 W. Va. 700, 709, 490 S.E.2d 787,796 (1997)(ALJ
found to have exceeded his authority in ordering employer to adopt a specific

personnel policy).-(28)

The percentage of grievances granted by the Board'sALJs is similar to the
results reported by the agency that handles federal employee grievances. The
Annual Report of the Merit Systems Protection Board (MSPB) for Fiscal Year
2001 is available on its website at www.mspb.org A chart on page 31 of that
report shows theMSPB's Administrative Judges granted relief in about 26
percent of the cases decided on the merits that fiscal year, while the Grievance
Board granted relief in about 18 percent of the decisions rendered in 2001.
Furthermore, if the Grievance Board excluded from its calculation the number of
grievances denied for lack of jurisdiction and as untimely filed, as the MSPB
does, the Grievance Board's percentage of grievances granting relief would be
higher.429) According to a separate report, theMSPB granted about 20% of the
grievances involving the discipline of federal employees in fiscal year 2001. In
disciplinary cases, the Grievance Board's ALJs granted 10 of 46, or 22% of the
grievances decided in 2001.

Furthermore, the Board staff contacted the Ohio State Personnel Board of
Review (OSPBR) concerning the percentage of cases in which employees were
granted relief in cases decided on the merits. The OSPBR covers both state and
county public employees. From 1990 through 1999, theOSPBR reported that it
granted about 13.7 percent of state employee cases, and 18 percent of county
employee cases.

The low percentage of decisions reversed by the Courts is a good indicator that
the ALJs are properly applying the law to diverse factual situations and are




rendering legally sound and fair decisions. By December 31, 2001, the Board
had issued 4,739 decisions.{30) One thousand two-hundred fifteen (1,288), or
27%, of those decisions have been appealed to circuit court. The Board's
records contain the following known results of judicial review: the courts have
reversed about 166, or 13%, of the cases appealed.31)

The Board continues to be concerned about lengthy delay in the processing of
grievances at the lower levels. This problem, however, appears to be limited to a
small number of state agencies and to stem from recruitment and retention
problems of grievance evaluators, rather than an absence of good faith by
management. The Board believes it vital for public employers to devote the time
and resources necessary to address employee grievances in an expeditious
manner {32)

Fiscal Summary

The Board exercises fiscal responsibility and is frugal in the expenditure of
taxpayer funds. At the same time, the Board earnestly strives fo comply with its
legal duties and responsibilities under the law, and to provide quality customer
service for employers and employees who utilize our services. The Board's
actual expenditures have not increased in recent years, as shown in the table
below.

Actual Expenditures FY 2001 - . $861,443
Actual Expenditures FY 2000 . $920,469
Actual Expenditures FY 1999 . 5938611
Actual Expenditures FY 1998 5913483
‘Actual Expenditures FY 1997 . $960,913

The Board does not charge for its services and generates no revenue.

Recommendations

Because of its role as the neutral third party, and its limited statutory duties and
responsibilities, the Board, as noted earlier, generally does not take positions on
public policy questions or make legislative suggestions.{33) The Board,
however, will make two recommendations to the Governor and the Legislature.




First, the Board recommends, as it has numerous times before, that the
Legislature revise the grievance procedure laws to help insure its complete
neutrality. When the Executive Branch of State government was reorganized in
1989, the Board was placed within the Department of Administration, along with
the West Virginia Division of Personnel. The Board objected to this change at
the time. The Board continues to believe this organizational structure creates a
conflict of interest, and creates an appearance of impropriety. For example, the
Board must hear and decide grievances filed by employees who work for
agencies that are within the Department of 