Converted W. Va. Grievance Board Decision

KAREN BUSH,

Grievant,

V. DOCKET NO. 94-BOD-1137-R

BOARD OF DIRECTORS/SOUTHERN
WEST VIRGINIA COMMUNITY COLLEGE,

Respondent, and
TAMMIE THOMPSON,
Intervenor.

DECISION

Karen Bush ("Grievant"), an employee of the Board of Directors at Southern West Virginia
Community College, Logan campus ("SWVCC"), filed a grievance on September 27, 1994, alleging a
violation of W. Va. Code § 18B-7-1 by SWVCC when it filled the posted position of JTPA
Administrative Secretary with a new employee rather than selecting Grievant to fill the position. As
relief, she sought "to be awarded the position with full backpay, and in any other way to be made
whole."

After her grievance was denied below, Grievant appealed to Level IV. (See footnote 1) A Level IV
Decision was issued by the undersignedAdministrative Law Judge on May 15, 1995, granting the

grievance in part, and ordering SWVCC to:

administer to Grievant the test taken by the applicants selected by the Screening
Committee to be tested, and if the test results indicate she is minimally qualified to
perform the duties of the JTPA Administrative Secretary, she is to be placed in that
position.

Respondent appealed this Decision to the Circuit Court of Kanawha County. In a Final Order

entered May 7, 1996, this matter was remanded by Circuit Judge Irene C. Berger to Level IV:

for specific finding as to whether the Respondent [Grievant] met the minimum
requirements for the posted position based on the information available to Ms. Hanks
[sic] at the time she reviewed the Respondent's [Grievant's] application without the
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typing test, and whether after the test the Respondent [Grievant] met minimum
requirements.

The following Findings of Fact were made in the Decision issued by the undersigned on May 15,

1995, and support the Decision reached on remand.

Findings of Fact

1. Grievant has been employed 15 years as a Building Service Worker at SWVCC, Logan
Campus.
2. InJduly, 1994, SWVCC posted the position of JTPA Administrative Secretary, Logan

Campus, and Grievant applied for the position on July 21, 1994. The job posting stated:

To provide secretarial support and prepare departmental statistical and
accounting documents. Successful candidate will be skilled in all
phases of secretarial work andpossess considerable knowledge of
business communications both verbal and written. Business, technical,
or vocational school education of 18 months duration beyond high
school required. One year secretarial experience required. Associate
Degree preferred. Computer literacy preferred. $7.55 hourly / $1,226.00
monthly (Pay Grade 10).

3. The West Virginia State College and University System has an approved generic job
description for the position of Administrative Secretary.

4.  The generic job description is a representation of the duties that the majority of the
incumbents in this classification perform.

5. The Administrative Secretary generic job description allows for any equivalent combination
of education and/or relevant experience which provides the applicant with the capability to perform
the essential functions of the job.

6. The West Virginia State College and University System permits the Institutions to determine
any equivalencies and relevant experience based on the generic job description and the
requirements of the position.

7. Included among the knowledge, skills and abilities listed in the "Job Specifications" section

of the job description for Administrative Secretary is:

Demonstrated ability to type with speed and accuracy.

8.  The job description for Administrative Secretary states the knowledge, skills and abilities

listed in the "Job Specifications" section "are typically acquired through thefollowing levels of
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education and experience... [bJusiness, technical or vocational school education of up to 18 months
beyond high school... [o]ne year of secretarial experience."

9. Grievant listed on her application for the position, 3 credit hours of education beyond high
school, which she earned in Word Processing at SWVCC.

10.  Grievant's application disclosed she had ten years' experience as a secretary for Supra
Spray, Inc., Parma, Ohio, a car wash franchise, from 1965 to 1975. Grievant on her application
described her duties in this secretarial position as filing, accounting, banking, real estate mortgages,
payroll taxes, public relations, and supervision of a crew of office workers. Grievant's letter
accompanying her application also listed typing as one of her secretarial duties at Supra Spray, Inc.
Grievant's application stated her typing speed as 25 words per minute ("wpm").

11. Forty-one people applied for the subject position. The applications were sent to a three-
member Screening Committee appointed by the Campus Dean, and the Screening Committee was
asked to choose ten to fifteen applicants to be tested.

12. The Screening Committee recommended fourteen people to be tested. Grievant was not
tested, nor was she interviewed for the position. The Screening Committee did not evaluate whether
Grievant was minimally qualified for the position.

13. Itis the normal practice of SWVCC to test all applicants for a position. This was not done in
this case because of thelarge number of applicants for four positions which were posted at the same
time.

14.  When there is an internal candidate for a position who has requested a transfer for health
reasons, as was the case here, Patricia Hank, Director of Human Resources at SWVCC since 1986,
reviews the application to determine if a transfer is appropriate. Accordingly, she reviewed Grievant's
application and resume, and determined she was not minimally qualified for the subject position. Ms.
Hank believes ten years' secretarial experience may be a substitute for the educational requirement;
however, the reason she decided Grievant was not minimally qualified was she thought Grievant's
secretarial experience was too dated to be considered. She further felt that a typing speed of 25 wpm
was insufficient.

15. Neither SWVCC nor the West Virginia State College and University System has a policy or
regulation regarding how experience is equated to and substituted for minimum educational

requirements.
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16. There is not a standard minimum typing speed required by SWVCC for an Administrative
Secretary, because the typing test is administered on an electronic typewriter, which may not
accurately reflect the ability of an applicant who has been using a word processor.
17.  One of the persons chosen by the screening committee to be tested typed 10 wpm in the
typing test administered by SWVCC; one typed 25 wpm; and a third typed 26 wom. 18. The
successful applicant was not an in-house applicant.

Discussion

W. Va. Code § 18B-7-1(d) required SWVCC to hire a minimally qualified in-house applicant for
the posted JTPA Administrative Secretary position over a new employee. The pertinent language of

that Code Section is:

A nonexempt classified employee, including a nonexempt employee
who has not accumulated a minimum total of one thousand forty hours
during the calendar year or whose contract does not extend over at
least nine months of a calendar year, who meets the minimum
gualifications for a job opening at the institution where the employee is
currently employed, whether the job be a lateral transfer or a promotion,
and applies for same shall be transferred or promoted before a new
person is hired unless such hiring is affected by mandates in affirmative
action plans or the requirements of Public Law 101-336, the Americans
with Disabilities Act. If more than one qualified, nonexempt classified
employee applies, the best-qualified nonexempt classified employee
shall be awarded the position. In instances where such classified
employees are equally qualified, the nonexempt classified employee
with the greatest amount of continuous seniority at that state institution
of higher education shall be awarded the position. A nonexempt
classified employee is one to whom the provisions of the federal Fair
Labor Standards Act, as amended, apply. (See footnote 2)

Judge Berger identified the minimum requirements in her Remand Order, as follows:

In other words, the other posted requirements such as: 1) preparing departmental
statistical and accounting documents, and 2) possessing considerable knowledge of
business communications both verbal and written, business, technical . . . school
education of 18 months beyond high school, all make up the minimum requirements.

(Emphasis and ellipsis in original.)

Based solely upon the information in Grievant's application for the posted position, without the
benefit of interview, the undersigned finds Grievant did not meet the minimum qualification of
"possessing considerable knowledge of business communications both verbal and written." The
American Heritage Dictionary, Second College Edition (1991) defines "considerable" as "1. Large in

amount, extent, or degree". Although Grievant may have possessed this level of knowledge at one
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time, she had not worked in a position where she would be exposed to business communications,
other than purchase orders, for a period of almost 20 years. With the significant changes which have
occurred in the business community, communications and regulations over that time, Grievant's
application was insufficient to demonstrate that she met this requirement, and the results of a typing
test would not affect this conclusion.

Conclusions of Law

1. W. Va. Code § 18B-7-1(d) required SWVCC to hire a minimally qualified in-house applicant
before it could hire a new employee to fill the posted position of JTPA Administrative Secretary.
2. Grievant's application did not demonstrate that she met the minimum qualification of

"possessing considerable knowledge of business communications both verbal and written."
Accordingly, this grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County or to the Circuit Court
of Logan County, and such appeal must be filed within thirty (30) days of receipt of this decision. W.
Va. Code § 18-29-7. Neither the West Virginia Education and State Employees Grievance Board nor
any of its Administrative Law Judges is a party to such appeal and should not be so named. Any
appealing party must advise this office of the intent to appeal and provide the civil action number so

that the record can be prepared and transmitted to the appropriate court.

BRENDA L. GOULD

Administrative Law Judge

Dated: August 30, 1996

Eootnote: 1

Grievant's immediate supervisor was unable to grant the requested relief. The Level Il hearing was held November 17,
1994, at which time Tammie Thompson, the successful applicant for the subject position was granted Intervenor status.
The Level Il decision denying the grievance was issued December 1, 1994. Grievant appealed the Level Il decision on
December7, 1994. Level Il was waived, and the appeal was forwarded to Level IV on December 22, 1994. After
mediation was attempted without an agreement being reached, the Level IV hearing was held before the undersigned on

March 13, 1995.
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Footnote: 2
The parties do not dispute that Grievant is a nonexempt classified employee; that the job opening would be a lateral
transfer or promotion; or that the hiring is not affected by mandates in affirmative action plans or the requirements of
Public Law 101-336, the Americans with Disabilities Act. Further, no evidence was presented that any other applicant for

the position was a SWVCC (in-house) employee who was better qualified than Grievant.
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